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The year 2025 is a big year in federal income tax circles as a number of tax provisions, mainly added
as part of 2017’s Tax Cuts and Jobs Act, are scheduled to expire. While back in 2017 the plan was to
have these items extended by a later Congress, the path to such an extension has become
significantly less clear in the years since Congress enacted the TCJA

What’s on the Table?

The following summarizes the key items that are scheduled to expire in 2025, mainly from the Tax
Cuts & Jobs Act.

Items Ending in 2025 (TCJA and Others)
The following provisions (among others) are schedule to be removed from the law for 2026 unless
Congress acts and a bill is signed into law.

● Individual income tax rates will return to the 2017 rate levels (maximum tax 39.6%)
● The standard deduction will also be reduced to the levels found back in 2017 (adjusted for

inflation)
● The child tax credit will be reduced
● The estate tax exemption will be reduced by just under 1/2 , going to its 2017 levels but

using a different base for the inflation adjustment
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● The QBI deduction will no longer exist
● There will be no cap on the deduction for state and local taxes
● Miscellaneous itemized deductions would again become deductible to the extent they exceed

2% of an individual’s adjusted gross income
● Individuals would again be able to claim a personal casualty loss on their individual return
● The more generous premium tax credit with no cliff cut-off will be replaced with the

previous version (not TCJA but has the same end date)
● Bonus depreciation will be at 20% and go away for 2027

Changes Many in Congress Want to See Made
While the following items are not expiring at the end of 2025, they are nevertheless expected to be
part of the discussions taking place around actions to deal with the expiration of many provisions at
the end of 2025.

● Restoring full expensing for Section 174 expenditures
● Remove depreciation, amortization and depletion from the computation of adjusted taxable

income (ATI) under IRC §163(j)
● Restoring the ARPA version of the child tax credit

The Deficit Problem

Increased concerns over the federal deficit have made it more difficult in recent years to pass large
tax bills, even when one party has control of the House, Senate and the Presidency (control of the
government for purposes of this discussion). Modifications had to be made to win support in such
situations for the Tax Cuts and Jobs Act in 2017 when Republicans controlled the government,
resulting in the enactment of the amortization rules under IRC §174, the limit on the deduction of
business losses and the phase-out of bonus depreciation. Similarly, when the Democrats had full
control in 2022 the Build Back Better Act was paired down dramatically to reduce its costs--and,
ironically, one of the items removed as the BBBA morphed into the IRA was the restoration of
Section 174 expensing.

It is possible the deficit concerns will be reduced in 2025. As a practical matter, parties obtaining
control of the government have traditionally been far less concerned with deficit matters in the first
year of such control (the TCJA concerns were relatively limited and met to a certain extent with
provisions expected to be repealed, the same tactic used for the Affordable Care Act back in 2010),
as it is a rare opportunity for the party in control to enact its agenda. However, even in those cases,
without control of 60 seats in the Senate, the budget rules that apply to reconciliation bills impose
various limits and restrictions (the big one being that the bill can’t net “spend” money outside the 10
year budget window).
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Inflation may prove to have the biggest impact on the extent to which Congressional concern about
deficits impacts policy, especially if one party obtains full control following the 2024 elections. If
inflation cools, then deficit concerns may be lessened. But should inflation heat up again, Congress
may have a harder time passing a bill that is not revenue neutral.

Mechanics of Congress

Any tax bill will need to pass both chambers of Congress and, most likely, need to be signed into law
by the President as it appears unlikely a bill could be passed with enough votes to allow Congress to
override a veto. Getting bills out of Congress is not necessarily simple. In 2022 the House failed to
pass the four tax bills that were intended to be used to negotiate some sort of tax deal with the
Senate as Republican Congressmen presenting high tax states refused to vote for any tax bills that
did not have some sort of relief for the state and local income tax deduction cap.

The House has also been hampered by the general position of the Republican majority that they
prefer to pass bills with enough Republican votes to assure passage even if no Democrat votes with
them. With a very narrow majority that has proven very difficult to accomplish.

And the House is the simpler chamber to move a bill through. In the Senate, unless the bill can be
moved under the reconciliation provisions, 60 yes votes are necessary to pass the motion to bring
the bill up for a final vote. Thus, if 41 Senators oppose a bill they can (and quite often do) prevent
the bill from coming up for a vote. So while “only” 51 Senators (or 50 plus the Vice President) are
necessary technically to pass a bill in the Senate, a minority of Senators can simply prevent the vote
from taking place.

The results of the 2024 election will be very important in establishing the dynamic that will exist for
tax bills during 2025 and 2026. If we continue, as we have for a number of years, to have the
chambers closely divided between the two parties, I would expect it to be much challenging to pass
any tax bills. And, as was true with the §174 amortization provision, we see the default action
(expiring provisions allowed to expire) take place even for provisions where both parties believe
those expirations should not take place (such as would be likely for the repeal of the increased
standard deduction).

That is, the President (whomever that may be) may simply never see a bill arrive to sign by the end
of 2026 that would resolve the 2025 expiring provision problems.

Tax Planning in an Era of Uncertainty

As tax professionals, it’s important not to let our own biases and views about policies we like or
dislike, or our not likely to be correct expectations of how the political scene will play out impact our
planning. We must first admit we do not know and cannot know what laws will eventually apply in
2026 and later years--because, frankly, no one in Congress or running for President has a clue either,
nor likely will until an actual bill is passed and signed into law.
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The big thing to consider is to be flexible and not commit to a program that only makes sense if a
certain specific tax provision is or isn’t in place for 2026 and later years. We have to work with the
law that exists currently but must also take into account the possibility it may (and like to at least to
some extent) will change.

Warning Clients of the Possible Impact on Their Situation
As we approach 2026, we should consider discussing with clients the impact on their tax situation of
the expiration of certain tax provisions or any proposed revisions that seem to have some support.
The key issue here is to make sure that clients understand how these possible changes would impact
their situation.

As most of us know, while TCJA was generally a tax cut for individual taxes, about 20% of individual
taxpayers saw a net income tax increase due to the impact of the specific provisions on their
personal return. We would expect a similar impact as many of those provisions are reversed--a
majority of individuals would see a tax increase, but some would see a tax decrease. And, just as was
true for when TCJA came into the law, in some cases the impact will be surprising.

Some planning issues for specific items are discussed below.

Individual Income Tax Rate Increase
Individual income tax rates are scheduled to increase in 2026 absent Congressional action. The big
planning point should it appear that may happen as we approach the end of 2025 will be taking into
consideration the differential in tax rates and if it is appropriate in the taxpayer’s case to accelerate
income into 2025 or delay deductions into 2026.

In those cases, the time value of money needs to be taken into account--is it worth it to pay a lower
rate on income today rather than pay a somewhat higher rate, but one year later? Many clients have
a difficult time understanding the concept of the time value of money, so it may take time to educate
them regarding the issue. Similarly, there is the professional cost involved in doing detailed planning
on the optimal income acceleration/deduction delay that also must be factored into the equation
along with time value of money matter.

Note that we may face uncertainty right up until (or even past) the end of 2026 regarding the
extension of the TCJA provisions. To the extent that is the case, clients will need to be reminded
that any plans discussed in year end meetings in early or mid-December may need to be changed at
the last minute--and that, should Congress decide to retroactively change the law in 2027, the
decisions discussed to accelerate income or delay deductions may end up being counterproductive.

Ultimately the client bears responsibility for deciding what direction Congress will end up taking
when implementing actions to deal with potential rate changes.
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Items that Become Deductible in 2026 With No Law Change
Another key item to be aware of at the end of 2025 will involve deductions that simply aren’t allowed
as deduction in 2025, but would be allowed in 2026. Thus, actions such as delaying payment of state
income taxes and/or property taxes to the extent allowed until 2026 need to be discussed with
clients, especially as many clients have been trained over the years that there is a tax benefit in paying
such expenses before the end of December--something generally don’t want them to do in 2025.

Similarly, if possible payments of investment related expenses, tax planning fees, etc. should be
delayed until early 2026, assuming they will exceed 2% of the taxpayer’s adjusted gross income in
total.

Unlike the prior set, in this case there’s less risk of taking these actions and then having Congress
extend the TCJA rules retroactively. After all, they would not have been deductible in 2025 in any
event, so there’s likely little damage in having paid them in 2026.

Longer Term Issues - Passthrough Entity Tax Planning
The vast majority of states with an income tax now have a passthrough entity tax regime in place to
work around the limitation on the deduction of state and local taxes. While many of these regimes
expire at the end of 2025 (presumably with many being extended if Congress extends the cap on the
deduction of state and local taxes on Schedule A), the Arizona regime does not leave the law at the
end of 2025.

But if a taxpayer’s major benefit from the passthrough entity tax is the ability to deduct state and
local taxes in excess of $10,000, there may be a real question of whether the expense and bother is
worth it, especially if that benefit will go away to a large extent after just two years. After all, there
expenses involved in setting up a corporation or partnership (operating agreements, corporate
documents and the like), as well costs involved with the operation of the same (an additional set of
income tax returns, BOI filings with FinCEN, state level reports such as that to the Arizona
Corporation Commission).

Given that Arizona now has a flat 2.5% rate on income, it’s also important to note that the lower
Arizona rate also means that the benefit of PTET election is also significantly lower in Arizona than
it would be for a taxpayer living and operating an entity that could be subject to the PTET in
California.

If a discussion takes place regarding restructuring a taxpayer’s business or financial to create a
partnership or S corporation eligible to participate in Arizonas’s PTE, that discussion should include
a discussion of the possibility that the benefits could be reduced substantially beginning in 2026--but
the entity may continue to have to be taken care of following that date, especially if an S corporation
is used to qualify for the PTET. That option might be used in the case of a single individual who
was running a business previously as a sole proprietor.
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However, you should also remember that the PTET could still be useful if the taxpayer otherwise
will be using the standard deduction the federal return, since then the PTET serves not to get
around the $10,000 cap, but rather to allow a tax deduction and still claim the full standard
deduction. Whether this “makes sense” given the low Arizona tax rates and likelihood this
individual faces a relatively low federal marginal tax rate is a somewhat different question.

Longer Term Issues - Estate Planning
In one sense the estate planning side of this is the toughest issue--but, in another sense, the long
term impact of estate planning is always a problematic issue. Regardless of what Congress does
about the TCJA exclusion issue, over the next few decades it’s virtually certain that Congress will
continue to make other changes to the estate and gift taxes.

If a taxpayer is a surviving spouse, you may wish to consider making a late portability election under
Rev. Proc. 2022-32 if it appears Congress will allow the exclusion to be reduced as scheduled in
2026. Rev. Proc. 2022-32 liberalized the rules to allow for late portability elections to be filed up to
the date that is five years after the date of death of the first spouse to die. The IRS in regulations has
clarified that even if the exclusion drops in 2026 and later years, any deceased spouse unused
exclusion (DSUE) from years prior to 2026 remains at the higher level.

If no election was made and the spouse died in the past five years, an election may still be made to
preserve that higher exclusion to add to the now much lower exclusion the surviving spouse would
be entitled to based on the date he/she eventually dies.

The risk of taking this step is that it proves unnecessary as the surviving spouse at the date of
his/her death ends up with their own exclusion well in excess of their taxable estate, either because
Congress retroactively extends/restores the TCJA rule, Congress later enacts another adjustment or
the taxpayer depletes his/her estate before death. So the cost of filing is the downside.

Another option that comes with a potentially much higher upside and (perceived) downside is
having a taxpayer make gifts to use up his/her higher exclusion before the end of 2025. Again, the
IRS in the anti-clawback regulations provide that this technique will work to obtain the benefit of
the higher exclusion by “locking it in” if the gift is made by the end of 2025.

However, the downside is that if Congress does extend the higher exclusion, then the gift was not
necessary. In that case the taxpayer had parted with assets that otherwise he/she could have held
and used until his/her death.

Note that this is likely a much more theoretical planning option than one most clients will use.
While a Warren Buffet or Bill Gates might be willing to give $13,000,000 or so with little impact on
their perceived security, most clients without such high net worth will likely balk at parting with large
gifts of that sort.
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